AMENDED IN ASSEMBLY JUNE 30, 2016
AMENDED IN ASSEMBLY JULY 16, 2015
AMENDED IN SENATE MAY 5, 2015
AMENDED IN SENATE APRIL 20, 2015

SENATE BILL No. 503

Introduced by Senator Hernandez

February 26, 2015

relating to health facilities.

LEGISLATIVE COUNSEL’S DIGEST

SB 503, as amended, Hernandez. €Ca-COBRA:—disclosures:
Long-term health facilities. informed consent.

Existing law requiresthe attending physician of aresident in a skilled
nursing facility or intermediate care facility that prescribes or orders
amedical intervention of a resident that requires the informed consent
of a patient who lacks the capacity to provide that consent, as specified,
to inform the skilled nursing facility or intermediate care facility.
Existing law requires the facility to conduct an interdisciplinary team
review of the prescribed medical intervention prior to theadministration
of the medical intervention, subject to specified proceedings. Existing
law authorizes a medical intervention prior to the facility convening
an interdisciplinary team review in the case of an emergency, under
specified circumstances. Existing law requires the team to meet within
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one week of the emergency for an evaluation of the medical intervention
if the emergency results in the application of physical or chemical
restraints. Existing law imposes civil penalties for a violation of these
provisions.

This bill would expand the above-described process, as specified,
and would impose additional duties on a physician who prescribes a
medical intervention under these provisions and on skilled nursing
facilities and intermediate care facilities, as defined, under these
provisions. Among other things, the bill would require a physician who
prescribes a medical intervention to document certain information in
the medical record of the resident. The bill would require a skilled
nursing facility or intermediate care facility to notify the resident of a
determination of a physician pursuant to the above within 48 hours of
his or her determination, as prescribed. The bill would authorize a
patient or representative of the patient, as described, to take certain
action in response to a medical intervention. Under circumstances in
which an emergency results in the application of physical or chemical
restraints, or the administration of antipsychotic medications, the bill
would require the interdisciplinary team to meet for an evaluation of
the emergency intervention. The bill would impose additional
requirements on the administration of antipsychotic medications by a
facility, as prescribed, which would include, among other things, an
independent medical review of the appropriateness of the proposed
medical intervention.
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Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes-no.

The people of the Sate of California do enact as follows:

SECTION 1. Section 1418.8 of the Health and Safety Codeis
amended to read:

1418.8. (a) (1) If the attending physician-ane-surgeen of a
resident in a skilled nursing facility or intermediate care-factity
facility, as defined in paragraphs (1) to (5), inclusive, of
subdivision (a) of Section 1418 or in subdivision (c) of Section
1418, prescribes or ordersamedical intervention that requiresthat
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informed consent be obtained prior to administration of the medical
Hatervention; intervention but is unabl e to obtain informed consent
because the physician-and-sdurgeen determines that the resident
lacks capacity to make decisions concerning hisor her health care
and that there is no person with legal authority to make those
decisions on behalf of the resident, the physician-ane-sargeen shall
inform the skilled nursing facility or intermediate care facility.
After informing the skilled nursing facility or intermediate care
facility of the need for medical intervention, the unavailability of
a person with legal authority to make medical treatment decisions
on behalf of a resident, and the determination that the resident
lacks capacity to give informed consent for the proposed
interventions, the physician shall document in writing that the
skilled nursing facility or intermediate care facility has been
informed of these determinations. Thiswriting shall be placed or
be contained in the medical record of the resident.

(2) The skilled nursing facility or intermediate care facility
shall, orally and in writing, notify the resident of the determinations
of the physician as soon as possible after the physician has
informed the facility of the determinations, but no later than 48
hours. Notice provided to a resident pursuant to this section shall
be in the resident’s preferred language.

(b) For purposes of subdivision (a), aresident lacks capacity to
make-a-deetston decisions regarding his or her health care if the
resident is unable to understand the nature and consequences of
the proposed medical intervention, including itsrisks and benefits,
or is unable to express a preference regarding the intervention. To
make the determination regarding capacity, the phySIC|an shall
interview the+ed+ew—thepaﬂeﬁt—s-med+eal+eeerds resident, review
the resident’s medical records available at the facility or readily
available through electronic means, and consult with skilled
nursing facility staff or intermediate care facility staff, as
appropriate, and family members and friends of the resident, if
any have been identified.

(c) For purposes of subdivision (a), aperson with legal authority
to make medical treatment decisions on behalf of apattent resident
isaperson designated-under in avalid-Burable-Power-of Atterney

- writing
authorized by the Probate Code includi ng a durable power of
attorney for health care or advance health care directive or a
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guardian, conservator, next of kin, or any other person designated
by law to serve as a person with legal authority to make medical
treatment decisions for the resident. To determine the existence
of a person with legal authority, the physician shall interview the
patient; resident, review the medical records of thepatient; resident,
and consult with the skilled nursing facility staff or intermediate
care facility staff, as appropriate, and with family members and
friends of theresident, if any have been identified. Notwithstanding
Section 4655 of the Welfare and Institutions Code, a regional
center director or his or her designee shall not have the legal
authority to make medical treatment decisions pursuant to
subdivisions (0), (p), and (r) of this section.

(d) The attending physician and the skilled nursing facility or
intermediate care facility defined in subdivision (a) may initiate a
medical intervention that requires informed consent pursuant to
subdivision (€) in accordance with acceptabl e standards of -praetice:
practice and only after the notice in paragraph (2) of subdivision
(a) has been provided to the resident and the resident has not
inittated any judicial review of any of the physician’'s
deter minations.

(e) Where—If a resident of a skilled nursing facility or
intermediate care facility has been prescribed a medical
intervention by a physician-ang-surgeen that requires informed
consent of the resident and the physician has determined that the
resident lacks capacity to make health care decisions and there is
no person with legal authority to make those medical intervention
decisions on behalf of the resident, the facility shall, except as
provided in subdivision{hk); (j), conduct an interdisciplinary team
review of the prescribed medical intervention prior to the
administration of the medical intervention. The interdisciplinary
team shall overseethe care of theresident utilizing ateam approach
to assessment and care planning, and shall include the resident’s
attending physician, a registered professiona nurse with
responsibility for the resident, other appropriate staff in disciplines
as determined by the resident’s needs, and, where practicable, a
pattent resident representative, in accordance with applicable
federa and state requirements. For residents eligible for and
receiving regional center servicesunder Division 4.5 (commencing
with Section 4500) of the Welfare and Institutions Code, the
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interdisciplinary team may include the resident’s regional center
service coordinator. Thereview shall include all of the following:

(1) A review of the physician's assessment of the resident’s
condition.

(2) Thereasonfor the proposed use of the medical intervention.

(3) A—di . : et
consideration of the preferences of the resident, if known. To
determine the—desires preferences of the resident, the
interdisciplinary team shall interview thepatient; resident, review
the-patient’s resident’s medical records, including the resident’s
durable power of attorney and advanced health care directive,
and consult with family members or friends, if any have been
identified.

(4) Thetypeof medical intervention to be usedintheresident’s
care, including its probable frequency and duration.

(5) The probable impact on the resident’s condition, with and
without the use of the proposed medical intervention.

(6) Reasonable alternative medical interventions considered or
utilized and reasonsfor their discontinuance or inappropriateness.

(f) A—patient resident representative may include a family
member or friend of the resident who is unable to take full
responsibility for the health care decisions of the resident, but who
has agreed to serve on the interdisciplinary team, or other person
authorized by state or federal law.

(g) The interdisciplinary team shall periodically evaluate the
use of the prescribed medical intervention at least quarterly or
upon asignificant change in the resident’s medical condition. Any
ongoing or additional prescribed medical interventions shall
continue to be overseen using the interdisciplinary team approach
unless or until a person with legal authority to make decisions
regarding medical treatment on behalf of the resident, as defined
in subdivision (c), isidentified or the physician or a court of law
determinesthat the resident has capacity, or hasregained capacity,
to make decisions concerning a proposed medical intervention.

(h) For purposes of paragraph (2) of subdivision (a), thewritten
notice provided to the resident by the skilled nursing facility or
intermediate care facility shall be developed in plain Englishina
manner easily understandable to residents and shall include all
of the following information, and be translated into the preferred
language of the resident:

95



—7— SB 503

(1) The medical intervention prescribed or ordered for the
resident by the physician.

(2) A physician has determined that the resident is unable to
understand the nature and consequences of the prescribed or
ordered medical intervention, including its risks and benefits, or
is unable to express a preference and therefore lacks capacity to
make decisions regarding the prescribed or ordered medical
intervention.

(3) No person with legal authority to make decisions regarding
medical interventions on behalf of the resident has been identified,
or, if identified, the person has declined to serve as a health care
decisionmaker.

(4) A physician, a registered nurse with responsibility for the
resident, other appropriate facility staff in disciplines as
determined by the resident’s needs, and, if practicable, a person
representing the resident’ sinterests shall review the determinations
and prescribed medical intervention and shall review on at least
a quarterly basis or upon a significant change in the resident’s
medical condition.

(5) Any additional prescribed interventions shall continue to
be overseen using the interdisciplinary team approach unless or
until a person with legal authority to make decisions regarding
medical interventions on behalf of the resident, as defined in
subdivision (c), is identified, or the physician or a court of law
determinesthat the resident has capacity, or hasregained capacity,
to make decisions concerning a prescribed medical intervention.

(6) The resident may seek appropriate judicial relief to review
any of the determinations of the physician, as set forth in this
subdivision.

(7) Information on availability of advocacy assistance, including
the protection and advocacy agency identified in subdivision (i)
of Section 4900 of the Welfare and Institutions Code, publicly
funded legal services corporations, and other publicly or privately
funded advocacy organizations, and, for residentswho are clients
of a regional center, information about their local client’s rights
advocate pursuant to Section 4433 of the Welfare and Institutions
Code.

(i) If askilled nursing facility or intermediate care facility has
provided written notice to a resident who is currently receiving a
medical intervention under this section but for which that medical
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intervention was initiated by the skilled nursing facility or
intermediate care facility prior to the effective date of this
subdivision, and the written notice provided to the resident includes
all of theinformation set forth in subdivision (h), thewritten notice
shall be considered sufficient for purposes of satisfying the
requirements for written notice to a resident in paragraph (2) of
subdivision (a). Nothing in this subdivision shall require the skilled
nursing facility or intermediate care facility to discontinue the
intervention in order for notice to be provided consistent with
subdivision (h).

€y

() In case of an emergency, after obtaining aphyseran-and
sdrgeen’s physician’s order under subdivision (a), as necessary,
a skilled nursing facility or intermediate care facility may
administer amedical intervention that requires informed consent
prior to the facility convening an interdisciplinary team review. If
the emergency results in the application of physical or chemical
restraints,~the or the emergency administration of antipsychotic
medi cation, theinterdisciplinary team shall meet-withi-ene-week
ef-the-emergeney for an evaluation of the-medical-ntervention:
emergency intervention, and shall comply with the timelines
outlined in paragraph (3) of subdivision (r).

U}

(K) Physicians-and-surgeons and skilled nursing facilities and
intermediate care facilities shall not be required to obtain a court
order pursuant to Section 3201 of the Probate Code prior to
administering amedical interventionwhieh that requiresinformed
consent if the requirements of this section are-met: met and only
after the notice required in paragraph (2) of subdivision (a) has
been provided to the resident.

)

(I) Nothing in this section shall in any way affect the right of a
resident of a skilled nursing facility or intermediate care facility
for whom medical intervention has been prescribed, ordered, or
administered pursuant to this section to seek appropriate judicial
relief to review the decision to provide the medical intervention.

)

(m) No physician or other health care provider, including the
independent physician, as described in subdivision (r), whose
action under this section isin accordance with reasonable medical
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standards, is subject to administrative sanction if the physician or
health care provider believes in good faith that the action is
consistent with this section and the desires of the resident, or if
unknown, the best interests of the resident. Notwithstanding any
other law, there shall not be monetary liability on the part of, and
there shall not be a cause of action for damages arising against,
an independent physician for any act performed during the review
of a medical intervention for antipsychotic medication prescribed
or ordered for a resident, as provided in subdivision (r), if the
independent physician actswithout malice, has made a reasonable
effort to obtain the facts of the matter, and approves or disapproves
the medical intervention for antipsychotic medications as
warranted by the facts.

V)

(n) The determinations required to be made pursuant to
subdivisions(a), (€), and (g), and the basisfor those determinations
determinations, shall be documented in the-patient's resident’s
medical record and shall be made available to the—patients
resident’s representative for review. A copy of the written notice
to the resident of the determinations, as set forth in subdivision
(h), shall be retained in the resident’s medical record, along with
written acknowledgment by the resident of his or her receipt of
the written notice if provided, or documentation by the skilled
nursing facility or intermediate care facility that the resident has
received the notice. The written notice and acknowl edgment of the
resident’s receipt of the written notice, and the documentation in
theresident’smedical record of the deter minations made pursuant
to subdivisions (a), (€), and (g), shall be made available to the
resident or the resident’s representative for review or copying,
upon request.

(0) Nothing in this section shall authorize a skilled nursing
facility, intermediate care facility, or the physician to make
decisions regarding the withholding or withdrawal of potentially
life-sustaining treatment for a resident, except to the extent
consistent with the resident’s individual health care instructions,
if any, and other wishes, to the extent known; provided, however,
that a physician or facility may decline to comply with an
individual health care instruction or health care decision that
requires medically ineffective health care or health care contrary
to generally accepted health care standards applicable to the
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physician or facility pursuant to Sections 4735 and 4736 of the
Probate Code.

(p) Notwithstanding subdivision (0), the procedures in
subdivision (€) may be used to provide or initiate hospice or
comfort care to a resident unless inconsistent with the resident’s
individual health care instructions, if any, and other expressed
wishes, to the extent known, or if that care would not be in the
resident’s best interests.

(q) Theskilled nursing facility or intermediate care facility shall
develop, adopt, and implement policies and procedures for the
administration of an antipsychotic medication to a resident. The
policiesand procedures shall include proceduresfor the emergency
administration of an antipsychotic medication to a resident to the
extent allowed by this section and shall be developed prior to the
emergency administration of an antipsychotic medication.

(r) Thepoliciesand proceduresrequired pursuant to subdivision
(q) that are adopted by the facility regarding the administration
of antipsychotic medication shall include all of the following:

(1) Prior to the administration of an antipsychotic medication
to a resident, the skilled nursing facility or intermediate care
facility shall convene areview at the facility before an independent
physician in order to review the appropriateness of the proposed
medical intervention. The review shall be provided at no cost to
the resident.

(2) The review by the independent physician shall be held at
the facility or by videoconferencing technology no earlier than
seven days after notice is provided to the resident as required by
paragraph (2) of subdivision (a).

(3) If an antipsychotic medication has been administered for
an emergency purpose pursuant to subdivision (j), the skilled
nursing facility or the intermediate care facility shall, within 14
days of the initial administration of the antipsychotic medication
to the resident, do all of the following:

(A) Requiretheinterdisciplinary teamto meet and evaluate the
medical intervention, and deter mine whether the team has found
the intervention to be appropriate.

(B) Provide the resident with a review before an independent
physician, pursuant to this subdivision.

(C) Require the independent physician to provide a written
decision pursuant to paragraph (10).
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(D) Providetheindependent physician’sdecision to theresident,
the resident’s advocate, and the resident’s representative, if one
has been identified in subdivision (€), pursuant to paragraph (11).

(4) Theindependent physician shall belicensed by the state and
shall be retained by the facility at no charge to the patient. The
independent physician shall meet the following requirements:

(A) Be knowledgeable in the clinical indications, use,
administration, risks, and benefits of antipsychotic medications.

(B) Not currently provide or have previoudly provided any health
care services to the resident.

(C) Not currently serve or have previously served on any
committee to review either the health care services or the policies
and procedures of the skilled nursing facility or intermediate care
facility.

(D) Not be employed by the licensee, skilled nursing facility,
intermediate care facility, or any of the licensee’s health care
facilities.

(E) Not have any ownershipinterestinthe skilled nursing facility
or intermediate care facility or in any of the licensee’s business
entities or health care facilities.

(F) Not be financially compensated by the licensee or the
facility, other than to provide the review regarding the proposed
medical intervention, as contemplated in this subdivision.

(5 (A) A resident may retain an advocate, of his or her own
choice, to represent his or her interests at the review before the
independent physician. If the resident does not retain an advocate,
the skilled nursing or intermediate care facility shall provide, at
no expense to the resident, an advocate to assist the resident at
the review. Any advocate supplied by the facility shall have at least
the following minimum qualifications:

(i) Experiencein patient or client advocacy in amedical setting.

(if) Experience in capacity, guardianship, or conservatorship
proceedings.

(iii) Knowledge of disability rights, patients’ rights, or mental
health law.

(iv) Closeproximity or willingnessto travel to the skilled nursing
facilities or intermediate care facilities where the review will take
place.

(B) An advocate provided by the facility shall, under contract
with the facility, provide advocacy servicesto any resident for the
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sole purpose of assistance and representation at reviews
contemplated in this subdivision. An advocate provided by the
facility shall not be employed by or otherwise contract with the
licensee, skilled nursing facility, intermediate care facility, or any
of the licensee's business entities or health care facilities. An
advocate provided by the facility to a resident shall not have any
ownership interest inthefacility or in any of thelicensee’ sbusiness
entities or health care facilities. The advocate shall not be
financially compensated by the licensee or facility, other than as
allowed in this subdivision.

(6) Written notice of the time, date, and location of the review
shall be provided by the facility to the resident, in the resident’s
preferred language, and the resident's advocate and a
representative, if one has been identified, as described in
subdivision (e), no later than five days before the review. The
notice shall include all of the following:

(A) Theright to review or have copies of the resident’s medical
records available at the facility, or readily available through
electronic means, in advance of the review.

(B) The proceduresto be followed during the review, including
the right to an interpreter if the resident’s preferred language is
not English.

(C) The opportunity to rebut any evidence presented by the
physician or interdisciplinary teamregarding the appropriateness
of the proposed administration of an antipsychotic medication.

(D) The right of the resident, the resident’s advocate or
representative, and any witnesses to attend the review.

(7) Within 24 hours of a request by the resident, the advocate,
or a representative, if one has been identified, as described in
subdivision (e), the skilled nursing facility or intermediate care
facility shall provide access to, and, if requested, copies of, the
resident’s medical records available at the facility, or readily
available through electronic means.

(8) At the independent physician review, the resident, with the
assistance of the resident’s advocate and a representative, if one
has been identified, the physician who ordered the proposed
administration of an antipsychotic medication, and a representative
of theinterdisciplinary teamshall be given areasonable and equal
opportunity to present infor mation concer ning the appropriateness
of the proposed administration of an antipsychotic medication and
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an equal and reasonable opportunity to question the physician
who ordered the proposed antipsychotic medical intervention,
members of the interdisciplinary team, and any witnesses.

(9) Except as provided in paragraph (3) of subdivision (r),
within seven days of the conclusion of a review, the independent
physician shall make a decision either approving or disapproving
the proposed administration of an antipsychotic medication. The
decision shall be in writing and shall include the basis for the
decision and the evidence relied upon.

(10) (A) Awritten copy of the independent physician’sdecision
shall be provided to the resident, in the resident’s preferred
language, and the resident’s advocate and representative, if one
has been identified, as described in subdivision (€), by the skilled
nursing facility or intermediate care facility. The notice shall also
advise the resident that the resident has a right to seek judicial
review of the independent physician’s decision to approve or
disapprove any prescribed or ordered medical intervention
requiring the administration of antipsychotic medication and
information on availability of advocacy assistance, including the
protection and advocacy agency identified in subdivision (i) of
Section 4900 of theWelfare and I nstitutions Code, publicly funded
legal services corporations, and other publicly or privately funded
advocacy organizations. Written notice provided to a resident
pursuant to this section shall be trandlated to the preferred
language of the resident.

(B) Except in the case of emergency administration of
antipsychotic medication to a resident, the facility shall not
administer an antipsychotic medication following the independent
review until the resident, the resident’ sadvocate, and theresident’s
representative receive written copies of theindependent physician’s
decision.

(11) Theindependent review of administration of any prescribed
or ordered antipsychotic medication to a resident, pursuant to this
section, shall only be required if the antipsychotic medication
proposed to be administered is either prescribed for the first time
whiletheresident isa patient of the skilled nursing or intermediate
care facility or has not previously been subject to a review and
hearing by an independent physician, as provided for in this
subdivision, but for which the antipsychotic medication was
prescribed pursuant to subdivision (a).
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(12) Everytwo yearsfromthe administration of an antipsychotic
medication, the resident and the resident’s representative, if one
has been identified in subdivision (€), shall be notified in writing
of the intent to continue administration of an antipsychotic
medi cation for the resident’smedical condition, and theresident’s
right to request a review by an independent physician pursuant to
this section. Notice provided to a resident pursuant to this section
shall be developed in plain English in a manner easily
understandable to residents and be in the resident’s primary
language.

(s) “ Antipsychotic medication” means a medication approved
by the United Sates Food and Drug Administration for the
treatment of psychosis.

(t) Nothing in subdivision (r) shall be construed to alter or
impact the rights of residents pertaining to capacity hearings
required by the Lanterman-Petris-Short Act (Part 1 (commencing
with Section 5000) of Division 5 of the Welfare and Institutions
Code), as set forth in Article 7 (commencing with Section 5325)
of that act.

(u) All records of the review by the independent physician shall
be retained in the resident’s medical record, and the department
shall have access to, and may inspect, these records.
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